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intent be admitted, nevertheless, when analysed in the light of the 
principle enunciated in Schench v. United States, supra, the majority 
opinion is hard to support on the facts. 

Contracts — Restraint op Trade — Covenant Not to Act Under a 
.Pseudonym. — The plaintiff film producing company employed the 
defendant as an actor under a contract which required him to use a 
pseudonym, and provided that at the termination of the employment 
the pseudonym should be the property of the plaintiff and that the 
defendant should not use it for any purpose whatever. The defendant 
built up a good reputation as an actor under that name, and later 
began to work for a rival company under the pseudonym. The plain- 
tiff sought an injunction. Held, the contract was unenforceable. 
Hepworth Mfg. Go., Ltd. v. ttyott (Ch. D. 1919) The Weekly Notes 
(June 7, 1919) 171. 

Since a person has a right to choose any name he pleases, England 
v. New York Pub. Go. (N. Y. 1878) 8 Daly 375, and the courts will 
protect him in its use, 17 Columbia Law Rev. 641, it would seem that 
the defendant in the instant case had a sufficient property right in the 
pseudonym to make it the subject of a contract. But the courts will 
uphold contracts in restraint of an individual's right to pursue his 
occupation only where they decide that the . restraint is reasonable. 
An ancillary agreement by the vendor of a business and its good will, 
not to engage in similar business under the same name, will be en- 
forced, since he may still use a different name. Vernon v. Eallam 
(1886) L. R. 34 Ch. D. 748; of. Burrows v. McMurtry Mfg. Go. (1913) 
54 Colo. 432, 131 Pac. 430. An agreement by an employee not to serve 
a competitor of his employer will be enforced where necessary to 
protect the latter's legitimate interests, Eureka Laundry Go. v. Long 
(1911) 146 Wis. 205, 131 JN". W. 412, but not where the restriction is 
so broad in regard to time or space as to be unreasonable or unneces- 
sary, Mason v. Provident Clothing, etc., Go. [1913] A. 0. 724; Leetham 
& Sons, Ltd. v. Johnstone-White [1907] 1 Ch. 322, for it is against 
public policy to permit a man to bargain away his right to pursue the 
occupation in which he can best serve himself and society. Herbert 
Morris, Ltd. v. SaxeTby [1916] 1 A. C. 688; Bahestraw v. Lanier (1898) 
104 Ga. 188, 30 S. E. 735; see Moorman & Givens v. Parherson (1911) 
127 La. 835, 54 So. 47. The court in the instant case said that the 
pseudonym could not be the plaintiff's property after it became merged 
in the identity of the defendant, and that the agreement that he should 
not use it was tyrannous and oppressive in that it prevented him from 
obtaining the full market value of his services, and was not necessary 
to afford reasonable protection to the plaintiff, and hence was un- 
enforceable. 

Corporations — Redemption op Debentures at a Discount — Capital or 
Profit. — The defendant, an investment company whose charter pro- 
vided that all profits and losses from change of investment should be 
carried to capital reserve account and should be disregarded in esti- 
mating the net profits from which alone dividends could be declared, 
redeemed at a discount of 22£ per cent perpetual debenture stock 
issued by it and redeemable at its option. The directors proposed to 
treat this difference as an item of net profits and to distribute it as 
dividends without regard to possible losses in other transactions. In 
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a suit by preferred stockholders, held, the directors would be enjoined 
from so doing. Wall v. London & Provincial Trust, Ltd. (Ch. D. 
1919) The Weekly Notes (June 21, 1919) 183. 

The redemption of the debentures at a discount resulted in a gain in 
capital account to the amount of the discount. But the debentures in 
the principal case, being a promise to pay interest until redeemed by 
the company, see Schachne v. Oorp. Chamber of Commerce (1918) 
102 Misc. 197, 168 N. Y. Supp. 791, and in effect creating a debt, see 
Levy v. Abercorris Slate & Slab Co. (1887) L. K. 37 Ch. D. 260, 204; 
Cook, Corporations (6th ed.) §§ 14, 776, are not an investment, which 
is the placing of money at interest either by loan or by purchase of 
income-producing property; see Una v. Dodd (1884) 39 N. J. Eq. 173; 
4 Words & Phrases, Judicially Defined, 3755 ; hence the provisions of the 
charter regarding investments are not applicable. However, since the 
capital of a corporation cannot be distributed as dividends, Masonic 
Life Assurance Co. v. Sharpe [1892] 1 Ch. 154; Jorguson v. Apex Cold 
Mines Co. (1913) 74 Wash. 243, 133 Pae. 465; 2 Cook, op. cit., § 546, it 
follows that dividends can be declared only where the receipts exceed 
the expenditures, thus creating profits. 2 Machen, Corporations, § 1313; 
see Masonic Life Assurance Co. v. Sharpe, supra, at p. 157. The 
directors in the instant case, having calculated the gain realized by 
the difference between the liabilities before and after the redemption 
of the debentures, proceeded on the theory that the power to issue the 
debentures was a separate business, cf. Lubbock v. British Bank of 
South America [1892] 2 Ch. 198, and that this particular transaction 
could be isolated and the gain distributed regardless of profits and 
losses in other current transactions. Clearly, the gain in the capital 
account could properly be transferred to the revenue account, Machen, 
op. cit., § 1320, and considered as an item of gross income. Cf. Mackin- 
tosh y. Flint, etc., R. B. (C. C. A. 1888) 34 Fed. 586, 606; 2 Machen, 
op. cit., § 1334. But, in determining the net profits out of which divi- 
dends are to be declared, the company must consider the whole of its 
current business and cannot declare dividends from a particular profit- 
able transaction without regard to the losses incurred from other 
transactions. Foster v. New Trinidad Lake Asphalt Co. [1901] 1 Ch. 
208; State v. Bank of Louisiana (La. 1827) 5 Mart. N. S. *327; 2 
Machen, op. cit., § 1315. Upon this latter ground the result reached in 
the principal case can be supported. 

Criminal Law — Appeal by State — Moot Question. — The defendant 
was indicted for a violation of a section of the State prohibition law 
then in force, Colo. Sess. Laws, 1915, c. 98 § 10, and upon trial was 
acquitted. The State brought error to review the trial judge's interpre- 
tation of the statute. Between the time of the trial and the hearing of 
the appeal a new statute was passed. (Nov. 5, 1918, not yet reported.) 
Held, the question was moot, as the statute under which the defendant 
had been acquitted had been superseded by subsequent legislation, and 
the writ of error was therefore dismissed. People v. Kokotovich (Colo. 
1919) 180 Pac. 80. 

A criminal statute must be in force as well at the time of 
indictment, conviction and passing of sentence as at the time of 
the commission of the offence charged, to hold the defendant there- 
under. Commonwealth v. Marshall (1831) 28 Mass. 350. A moot case 
is one where a determination of a point of law is sought on an existing 
or suppositious set of facts and the decision can have no legal effect 



